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DESCRIPTION OF DECISION 
 

Defendant’s Motion for Summary Judgment is granted where, in a negligence action, there is no 
testimony in the record to indicate that the condition of the floor in the snack bar area was dangerous or 
that Defendant was aware of such alleged dangerous condition prior to Plaintiff’s fall.   
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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, PENNSYLVANIA 

 CIVIL DIVISION-LAW 

 

 

 

 

 

 

ROCHELLE GARDNER,          :  

NO. 1997-C-8407 

:   

: 

Plaintiff,    : 

: 

v.      : 

: 

WILLIAM PENN SKATING, INC.,    : 

            : 

Defendant     :  

: 

 

  

 ORDER OF COURT 

 

AND NOW, this  day of February, 1999, William 

Penn Skating Inc.’s (“Defendant’s”) Motion for Summary Judgment 

is hereby GRANTED. 

 

STATEMENT OF REASONS 

1.  This matter arises out of an accident that 

occurred on March 31, 1997.  At the time of the accident, 

Rochelle Gardner (Plaintiff) was roller skating at a roller 

skating rink operated by Defendant.  While in the snack bar area 

of the rink, Plaintiff alleges she hit a hard object on the 
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floor and her skate stopped abruptly, thereby causing her to 

fall and suffer injury.  Plaintiff claims that the accident was 

caused by the negligence of Defendant in failing to properly 

maintain the snack bar area. 

 

2.  On November 21, 1997, Plaintiff filed a Complaint 

against Defendant.  Therein, she alleges that Defendant was 

negligent in maintenance of the snack bar area in that Defendant 

failed to keep the snack bar area clean and free from debris.  

Additionally, Plaintiff avers that the inadequate lighting of 

the area prevented her from seeing hazards.  Following the 

filing of an Amended Complaint on March 17, 1998, Defendant 

filed an Answer and New Matter to Plaintiff’s Amended Complaint 

on March 27, 1998.  Thereafter, Plaintiff filed a Second Amended 

Complaint on October 20, 1998, and Defendant filed an Answer and 

New Matter to Plaintiff’s Second Amended Complaint on November 

9, 1998.     

3.  On December 11, 1998, Defendant filed a Motion for 

Summary Judgment on the ground that Plaintiff has provided 

insufficient evidence to indicate that Defendant was negligent. 

In support thereof, Defendant argues that Defendant cannot be 

held liable to Plaintiff because the record before the court: 1) 

is void of any evidence identifying the cause of Plaintiff’s 
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fall; and 2) fails to establish that Defendant had actual or 

constructive notice of the alleged condition.   

    

4.  Summary Judgment shall be granted only if the  

pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show 

that there is no genuine issue as to any material fact and that 

the moving party is entitled to judgment as a matter of law.  

Pa.R.C.P. 1035.2.  The party moving for summary judgment has the 

initial burden to show that no material issue of fact exists.  

Butterfield v. Giuntoli, 670 A.2d 646 (Pa.Super. 1995).  In 

ruling on a Motion for Summary Judgment, the court must accept 

as true all well pleaded facts, giving the non-moving party the 

benefit of all reasonable inferences drawn therefrom.  Keenheel 

v. Com., Pennsylvania Securities Com’n, 579 A.2d 1358 

(Pa.Cmwlth. 1990).  Once the moving party has met its burden, 

the non-moving party must produce sufficient evidence regarding 

material issues of his case and on which he bears the burden of 

proof such that a jury could return a verdict in his favor.  

Failure to show such evidence establishes that the moving party 

is entitled to judgment as a matter of law.  Ertel v. Patriot-

News Co., 674 A.2d 1038, 1042 (Pa. 1996).   

 



 
 5 

5.  In summary judgment proceedings, it is not the 

court’s function to determine the facts, but only to determine 

if an issue of material fact exists.  Fogle v. Malvern Courts, 

Inc., 701 A.2d 265 (Pa.Super. 1997).  Rule 1035 also provides 

that “[w]hen a motion for summary judgment is made and supported 

as provided in this rule, an adverse party may not rest upon the 

mere allegations or denials of his pleading, but his response, 

by affidavits or as otherwise provided in this rule, must set 

forth specific facts showing that there is a genuine issue for 

trial. Sovich v. Shaughnessy, 705 A.2d 942 (Pa.Cmwlth. 1998).  

Summary judgment is properly granted if, after the completion of 

discovery relevant to the motion, . . . an adverse party who 

will bear the burden of proof at trial has failed to produce 

evidence of facts essential to the cause of action or defense 

which in a jury trial would require the issues to be submitted 

to a jury.  Costa v. Roxborough Memorial Hosp., 708 A.2d 490 

(Pa.Super. 1998).     

 

6.  A business invitee is a person who is invited to 

enter or remain on the land of another for a purpose directly or 

indirectly connected with business dealings with the possessor 

of the land.  Emge v. Hagosky, 712 A.2d 315, 317 (Pa.Super. 

1998) citing Palange v. City of Philadelphia, Law Dept., 640 
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A.2d 1305 (Pa.Super. 1994); Restatement (Second) of Torts § 332 

(1965).  The duty owed to a business invitee is the highest duty 

owed to any entrant upon land.  Emge, 712 A.2d at 317 citing 

Crotty v. Reading Industries, Inc., 345 A.2d 259 (Pa.Super. 

1975).  The landowner is under an affirmative duty to protect a 

business visitor not only against known dangers but also against 

those which might be discovered with reasonable care.  Id.   

 

7.  Moreover, Restatement (Second) of Torts § 343 

(1965) provides: 

A possessor of land is subject to liability for 

physical harm caused to his invitees by a condition on 

the land if, but only if, he 

(a) knows or by the exercise of reasonable care would 

discover the condition, and should realize that it 

involves an unreasonable risk of harm to such 

invitees, and 

(b) should expect that they will not discover or 

realize the danger, or will fail to protect themselves 

against it, and 

(c) fails to exercise reasonable care to protect them 

against the danger.       

 

Restatement (Second) of Torts § 343 (1965).   

 

8.  Under section 343, a store must have notice of the 

harmful condition.  In determining whether this element is met, 

the following principles apply: 

[I]f the harmful transitory condition is traceable to 

the possessor or his agent’s acts, (that is, a 
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condition created by the possessor or those under his 

authority), then the plaintiff need not prove any 

notice in order to hold the possessor accountable for 

the resulting harm.  In a related context, where the 

condition is one which the owner knows has frequently 

recurred, the jury may properly find that the owner 

had actual notice of the condition, thereby obviating 

additional proof by the invitee that the owner had 

constructive notice of it.  Where, however, the 

evidence indicates that the transitory condition is 

traceable to persons other than those for whom the 

owner is, strictly speaking, ordinarily accountable, 

the jury may not consider the owner’s ultimate 

liability in the absence of other evidence which tends 

to prove that the owner had actual notice of the 

condition or that the condition existed for such a 

length of time that in the exercise of reasonable care 

the owner should have known of it.   

 

Myers v. Penn Traffic Co., 606 A.2d 926, 929 (Pa.Super. 1992).   

 

9.  Restatement (Second) of Torts § 343 A provides: 

Known or Obvious Dangers 

(1) A possessor of land is not liable to his invitees 

for physical harm caused to them by any activity or 

condition on the land whose danger is known or obvious 

to them, unless the possessor should anticipate the 

harm despite such knowledge or obviousness. 

    (2) In determining whether the possessor should 

anticipate harm from a known or obvious danger, the 

fact that the invitee is entitled to make use of 

public land, or of the facilities of a public utility, 

is a factor of importance indicating that the harm 

should be anticipated.   

 

Restatement (Second) of Torts § 343 A (1965).  

 

10.  In the case before us, Plaintiff has failed to 
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present any evidence to indicate that the presence of the hard 

object on the floor was caused by the Defendant.  Furthermore, 

Plaintiff has failed to show that the Defendant had any actual 

notice of the existence of a hard object on the floor of the 

snack bar area or that said hard object was there for such a 

length of time that in the exercise of reasonable care, should 

have been noticed.  See, Shotko v. Elias Brothers Restaurants, 

Inc., 1994-C-3944, Northampton County, June 28, 1996 (Panella, 

J.).   

 

11.  Therefore, the remaining means by which Plaintiff 

could prove notice is by showing that the condition of objects 

on the floor of the snack bar is one that the Defendant knows 

has frequently recurred.  In support thereof, Plaintiff points 

to her testimony and the testimony of Michelle T. Morrow.  

Plaintiff’s testimony provides in pertinent part: 

Q: And in your path to go from the booth to the snack 

bar area to purchase the sodas, did you see anything 

on the floor? 

 

A: No.  You can’t see what’s on the floor there. 

Q: Did yo see any type of paper plates, napkins, any 

type of debris whatsoever? 

 

A: No. 

 

Q: How about as you were skating that hour or so that 

you referred to; do you recall seeing any type of 
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paper plates, napkins, debris, any type of dirt on the 

floor? 

 

A: On the skating rink, no. 

 

Q: Anywhere while you were skating that hour or so? 

 

A: I know there’s always some -- like napkins or 

something on the floor.  Kids will be kids.  I usually 

pick it up if I saw it and threw it in the garbage.  

 

Q: When you say you generally see that, do you have a 

specific recollection, sitting here today, about on 

this particular day, seeing some type of debris, any 

type, on the floor that day before this incident? 

 

A: I believe I found a napkin.  I picked it up and I  

threw it out; that must have just fallen off the table 

or something.  It was right by the booth.      

 

 

(Deposition of Rochelle Gardner, July 30, 1998 at 46, 47). 

* * * * * 

Q: Now, you testified that there was some hard object 

you said? 

 

A: Yes. 

Q: That you heard? 

A: Yes. 

Q: Where did you hear that?  Where was that noise 

coming from? 

 

A: As I was going down, I heard it; that it was -- it 

was like coming from my area where I was at when I 

hit, and I hit an object.  It was a sudden stop, as 

soon as I started going down, the object flew.  It was 

on the floor.   

 

Q: O.K.  Did you see the object? 
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A: No.  The lighting is very dim in the snack bar 

area. 

Q: Did you see anything in that area before you fell? 

A: No. 

Q: Did you see anything in that area after you fell? 

A: No.   

Q: Did you look for anything after you fell? 

A: Yes, I did.  When I was sitting there, I was 

looking around and did not see anything.   

 

(Deposition of Rochelle Gardner, July 30, 1998 at 80, 81). 

   

12.  Deposition testimony of Michelle T. Morrow 

provides: 

Q: How about in terms of the condition of the rink 

itself, whether it was dirty or whether it was 

maintained okay, or if there was any pits or holes or 

anything like that on the rink? 

 

A: The rink itself was great.  I didn’t fid any 

problems with it.  I believe they maintain that fairly 

well.  The snack bar, I guess depending on what time 

you go in there, if you go in when the evening begins, 

it’s spotless. When you go in there at the end of the 

evening, it looks like 100 kids have just been through 

there.   

 

Q: And when you say 100 kids have been through there 

by the end of the evening, what would be the 

difference?  Would the tables be dirty or moved around 

or dirt everywhere?  What is it that would say to you 

that children had been in the area for a long period 

of time? 
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A: Food, drinks, trash. 

 

Q: All over, on the tables? 

 

A: Yes, in the snack area.   

 

Q: Okay.  Did you also see this food, drinks and so 

forth on the floor as well or is this just on top of 

tables or chairs or areas where people sit and drink? 
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A: I don’t know. 

 

Q: You don’t recall? 

 

A: I don’t recall.    

 

Q: Do you recall during those three occasions 

that you attended skate nights at the skating 

rink seeing debris on the floor at all?   

 

A: No.    

 

(Deposition of Michelle T. Morrow, December 3, 1998 at 9, 

10). 

 

 

13.  We do not agree with the inferences that the 

Plaintiff draws from the record.  There is nothing in the 

record to indicate that condition of the floor in the snack 

bar area was dangerous or that Defendant was aware of such 

alleged dangerous condition prior to Plaintiff’s fall.  

See, Myers, 606 A.2d at 929.  Although the non-moving party 

must be given the benefit of all reasonable inferences, 

that party need not be given the benefit of inferences not 

supported by the record or of mere speculation.  Id. at 

930.  As Plaintiff has failed to produce evidence of facts 

essential to her cause of action, Defendant’s Motion for 

Summary Judgment must be granted.  Costa, 708 A.2d 490.  

 

BY THE COURT: 
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_____________________________

_,J 

F.P. KIMBERLY McFADDEN, Judge      

 


